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Mayor & Members of the City Council
October 31, 2003
City of Foster City 

610 Foster City Boulevard

Foster City, CA 94404

Re. Golf Balls Leaving the Grounds at the Marina Point Golf & Practice Center

Dear Mayor and Council Members,

I am writing on behalf of the members of the San Francisco Boardsailing Association (SFBA). The SFBA is a 1,600-member non-profit organization that promotes public access and safety for the windsurfing and boardsailing community. I am writing with regard to a hazardous condition created by golf balls that leave the Marina Point Golf & Practice Center (MPGPC) and land along the public shoreline and in the public shoreline parking areas located near the east end of the driving range.

I have heard from dozens of our members who have had their vehicles or windsurfing equipment damaged by flying golf balls. In addition, I have copies of e-mails from three different persons who were hit with golf balls:

Name

Date

Detail


Marc Schafer 
7/18/97 
Hit in head

Marc Owerfeldt
7/22/00
Hit in leg 

Pierre St. Hilaire 
7/23/00
Hit in head
While our members who have suffered property damage are frustrated by the fact that they have not been reimbursed for the damage in most cases, the greatest concerns expressed have been with regard to personal safety. The balls that fly over the nets at MPGPC land with enough force to shatter car windows, dent cars, and break off car side mirrors. This amount of force is certainly sufficient to cause severe and even permanent injuries if a person is hit in the head
. The greatest concern is that another person will be seriously and possibly permanently injured or even killed. The threat of injury prevents some people from accessing the public shoreline and impairs the ability of other to fully enjoy the experience. 

On September 2, 2003, the City Council directed staff to take a number of steps in order to assess the situation. At that time, the City Council did not have copies of the dozens of e-mails that were sent to Community Development Director Marks. Given the number of incidents reported and the frequency of those incidents, the SFBA has come to the conclusion that a hazardous condition does exist and that it is clear that the physical improvements and current practices at MPGPC are not adequate to protect members of the public who are using the public access areas.

A Hazardous Condition does Exist

After meeting with Community Development Director Marks, the SFBA asked our members to forward reports of damage or injury caused by golf balls leaving the MPGPC to Mr. Marks so that the city could get an idea of how serious the situation is.

Based upon these first hand reports of damage to property and personal injuries, the SFBA believes there is clearly a significant hazard created by airborne golf balls which escape the MPGPC property at high speed. The initial package of e-mails compiled by Community Development Director Marks includes 30 reports by parties who had their property damaged and a dozen reports by parties who have witnessed damage or saw golf balls nearly hit people using the shoreline area. Additionally, we are aware of three people who have actually been struck by golf balls leaving the MPGPC.

For the period running from June 1, 2003 through August 31, 2003, there are 16 cases where there is a first hand report of property damage by the party who sustained the loss.

In all likelihood, these reports represent a fraction of the instances where property was damaged during that period. The reports sent to Mr. Marks are primarily made by SFBA members who receive the SFBA electronic newsletter. We have not distributed a print newsletter recently, so many members who only receive the print newsletter may not have received the contact information for Mr. Marks and the advisory urging them to report any damages or injuries. In addition, there are many windsurfers, kitesurfers, and other users of the recreational shoreline area who are not members of SFBA and may not know that they can or should report the incidents. Many of the parties that did send e-mails to the city reported that they were discouraged in the past from filing a report either by the staff at the MPGPC or by hearing that it has been the practice of VB Golf in recent years to deny any responsibility for damages and refuse to pay any claims. 

 In addition to the three cases where a person was hit by an errant golf ball, there are quite a few reports or near misses and very near misses. While VB Golf may argue that the errant golf balls are exceptional, the experience of our members would argue otherwise. 

The reports to the City include at least 7 cases where a person has had their car hit on two or three different occasions
 and there are at least 9 cases where people reported being nearly hit by a golf ball that came within a few feet or a few inches of hitting them
.  There were a number of cases where people have seen more than one ball land in the parking area during a short period of time and there were also cases where people saw more than one car damaged during the same day. When these reports are considered together, they clearly show that the errant balls that pose a risk are not exceptional and that a hazardous condition exists.

Golf Course Evasion of Responsibility

Based on the compiled reports received by Foster City and on verbal reports I have received, employees at MPGPC have regularly told the public that MPGPC and VB Golf cannot be held responsible for damages caused by golf balls and in some cases have refused to accept a claim or take information on an incident. VB Golf, by emphatically denying any responsibility, has been able to discourage members of the public from making any formal claim for damages in most cases. In numerous cases where an accident report was filed or where a formal claim for damages was made, VB Golf never responded to the claim. Based upon the recent history, it appears that VB Golf has had a policy of discouraging and ignoring claims during the past 3-4 years. There are a number of reports that indicate that VB Golf did pay for damages on a number of occasions prior to 2000.

Because VB Golf has been able to discourage people from making claims, the claims history for the course does not accurately reflect the number of incidents that are occurring. It does appear that VB Golf, in response to the efforts by Mr. Marks, may now be shifting back to a policy that allows for claims to be made. The report sent in by Tim Frederick on 8/31/03 indicates that Chris Aliaga of VB Golf did tell him to file a report although Aliaga told him that any claim would most likely be denied. 

Golf Course Denial of Liability

VB Golf has maintained that it is not responsible for damages resulting from golf balls that escape the MPGPC facility. In an October 1, 2003 letter to William Demeter, VB Golf claims that it has taken reasonable steps by installing and maintaining the nets that are currently in place and it further claims that it is relieved of liability through the posting of warning signs.

I have consulted with our legal counsel, and have been informed that there is no merit to VB Golf’s claim that the injured parties have assumed the risk of being injured. VB Golf’s claim that it is relieved of liability by posting warning signs ignores the fact that the areas posted are public access areas and are not part of their own premises. When a person chooses to spend time on a golf course or a driving range, they may assume some risk of being hit with a golf ball. When a person walks on the public shoreline or parks in a public parking lot that is maintained in order to allow access to the public shoreline, they cannot be forced to either assume the risk of being hit or surrender their right to access the public shoreline. VB Golf does not have any special right that allows them to endanger the public without liability and the City could not and has not conferred such a right to VB Golf.  

If the nets currently in place do not stop a significant number of balls that land in areas that are frequented by the public, then VB Golf has not taken steps that provide reasonable protection to the public. Increasing the height of the nets is not in any way an unreasonable solution given that the public is being endangered and that VB Golf is benefiting from a the fees it collects for the use of the facilities. 

The fact that VB Golf did compensate parties who had their property damaged by flying golf balls for a number of years and then stopped paying or responding to claims creates the impression that VB Golf is relying on the fact that most injured parties are not likely to have the knowledge or wherewithal to press their claim if the damage amount is relatively low. Most find that taking uncompensated time off from work in order to file a case in small claims and go to court imposes significant non-monetary costs. 

City Approval

In 1995, the Foster City Planning Commission approved a use permit allowing VB Golf, Inc. (VB Golf) to build and operate the Marina Point Golf & Practice Center (MPGPC). Resolution No. P-19-95 approved the use permit, finding that the operation of the golf course would be compatible with the recreational use of the Bay shoreline. The resolution established certain conditions for approval, and also allowed the City to impose additional safety requirements if it were determined that a hazard from golf balls existed (section 11.20).

At the time of approval, the city recognized that the operation of the golf course should not endanger public safety. As things stand, the operation of the golf course is not compatible with the recreational use of the Bay shoreline. While the course itself provides one form of recreation that is not shoreline dependent, it limits recreation by other users who are participating in shoreline dependent activities.

If a hazardous condition does exist and VB Golf will not correct it out of good conscience, then Foster City is obligated to act pursuant to Section 11.20 of the Use Permit in order to protect the safety of the public.

Public Access

Foster City, through the BCDC permitting process, has agreed to maintain shoreline access for the public and is obligated to provide meaningful access. This does not limit the City’s right to introduce other compatible uses to the shoreline area. Unfortunately, the operation of MPGPC currently poses a threat to people who use the public access area for its intended purposes. Foster City should use all means to ensure that VB Golf operates in a way that does not interfere with the safe use of the shoreline by the general public.

While the golf course does provide recreational opportunities, it must be operated in a way that does not interfere with the existing recreational uses. While a golfing facility can be sited in a broad range of locations, windsurfing and kitesurfing are water-based forms of recreation that are shoreline dependent and cannot be accommodated at access points away from the shoreline. The San Francisco Bay has a limited number of exceptional sites for windsurfing and kitesurfing access, and the site in question is a world-class site one of the best access points along the shores of the Bay. While the Director of the Bay Conservation and Development Commission estimates that the San Francisco Bay now has nearly 200 miles of publicly accessible shoreline, there are only a dozen windsurfing sites along the shores of the Bay that allow for significant numbers of windsurfers (more than a dozen windsurfers at peak on an average windy day) to access the Bay. This is a limited number of sites given that the San Francisco Bay is providing the primary recreational opportunities for thousands of windsurfers and millions of area residents.

Actions by the City Council 

At the September 2, 2003 meeting, the City Council directed staff, among other things, to continue gathering information, establish a clear claims process, and request that VB Golf retain an engineer to examine the problem and solutions. These are important steps, and the action taken by the City Council is greatly appreciated.  The greatest concern of the SFBA is that the documented cases provide a clear case that there is a hazard and that the hazardous situation should be abated before anyone else is injured.

The majority of injuries occur during afternoons and during the months from April to September when the shoreline area enjoys clear skies and steady strong winds. At these times, there is heavy use of the shoreline access area and there are also strong winds that aggravate the problem by significantly increasing the distance that golf balls travel. During the next four months, we will be in a period where the risk of damages and injuries is reduced because of decreased use of the shoreline area and fewer days when strong westerly winds prevail. It is the hope of the SFBA that a solution can be found during this interval. 

VB Golf has indicated that it would prefer to deal with the golf ball problem through management practices. The golf course is supposed to have been using management practices previously, such as restricting the use of drivers on the upper deck. In spite of the management practices used, a large number of balls have continued to land in the public parking areas and along the public shoreline.

In light of the new information, documenting a significant risk to the public, the city should move as quickly as possible to ensure that improved safety nets are erected.

Sincerely,

Peter Thorner

President, San Francisco Boardsailing Association

phone: (415) 454-3522 x 104

e-mail: thorner@sfba.org
Please send written responses to: 
Peter Thorner


143 Third Street


San Rafael, CA 94901

Cc: Richard B. Marks, Community Development Director
� An article published in the Journal of Neurology, Neurosurgery, and Psychiatry (2000;68:251-252) notes that golf balls can travel up to 130 miles per hour, and described cases of four young patients who experienced epileptic seizures hours after they were hit on the head by a stray ball.


� Dirk Van Putten (2), Owain Chilton (2), Bob Schreifels (2), Annick Theoret (3), Randy Nelson (2), Mark Wechsler (3), Jeff Kafka (2)


� Alonso Vargas, Brian Lynch, Cimeron Morrisey, Mike Bennett, Don O’Riordan, Robert Novak, Dave Bingham, Fred Stemmelin, David Mertens
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